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the Committee granted the bill reconsideration on that same day.
LITIGATION:
In Los Angeles Unified School District v. State of California,No. B046357
(Apr. 19, 1991), the Second District
Court of Appeal held that the school district is not entitled to be reimbursed
approximately $45,000 which it spent to
comply with certain provisions of CalOSHA regulations which required the
school district to repair and modify several buildings. The court held that Article XIIIB, section 6 of the California
Constitution, permits but does not mandate the reimbursement to local governments for expenditures pursuant to a
statute enacted prior to January 1, 1975;
however, the Cal-OSHA regulations in
question were adopted to implement legislation enacted in 1973. The court
added that because the District failed to
establish that the costs were incurred as
a result of anything other than the pre1975 Cal-OSHA legislation, its costs are
unreimbursable. (See Vol. 10, No. 1
(Winter 1990) p. 116 for related litigation.)
RECENT MEETINGS:
At OSB's March 21 meeting, D.A.
Swerrie of Swerrie, Inc., presented Petition No. 286, requesting the Board to
amend section 3001(b)(5), Title 8 of the
CCR (Elevator Safety Orders), which
currently requires elevators in multi-unit
residential buildings serving no more
than two dwelling units to comply with
applicable provisions of ANSI/ASME
A17.1-1984, Parts V and XXI. According to Cal-OSHA Director Steve Jablonsky, the petitioner, a safety consultant,
believes that recent revisions to section
3001(b)(5) are not in the best interest of
the people of California. Swerrie contends that the ANSI/ASME A17.1 Part
XX regulations should be the referenced
standard for section 3001(b)(5) rather
than Part XXI, which is intended to
apply to private residences.
At the meeting, OSB staff acknowledged that the petition has merit and
agreed that section 3001(b)(5) should be
amended regarding the referenced standard concerning elevators in multi-unit
residential buildings. Following a discussion, OSB granted the proposed petition; staff will initiate the necessary-regulatory procedures to implement this
change.
At OSB's April 18 meeting, the
Board discussed the cost implications of
proposed regulations on inspection and
testing of fire department metal aerial
ladders and elevating platforms. According to OSB staff, the amendments constitute the first regulatory proposal on
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this subject since the court in Carmel
Valley Fire Protection District, et al. v.
State of California, 109 Cal. App. 3d
521 (1987), held that such regulations
require state reimbursement for compliance costs. However, the Department of
Finance has indicated that it would not
recommend approval for the costs that
would be incurred by the state in implementing OSB's proposed standard. A
California Firefighter Foundation (CFF)
representative stated that CFF recognizes the state's serious financial condition, but contends that this situation
should not hinder the improvement of
health and safety standards for firefighters. CFF offered its assistance to OSB in
attempting to draft and adopt these regulations; OSB requested that CFF acquire
the information and facts necessary to
pursue the regulatory changes and present them to the Board at its August
meeting.
At its April 18 meeting, OSB adopted
staff's recommendation to deny Kimberly Kay Rowley's petition (File No. 287)
to eliminate the use of gas-treated poles
by utility companies, and to adopt regulations requiring that a lift be used for
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outside line construction performed o
gas-treated poles. Petitioner contende(
that the number of accidents associate(
with gas-treated poles increases annual
ly; in fact, Ms. Rowley sustainec
injuries when she fell from a gas-treat
ed utility pole.
The Division's evaluation repor
found that gas-treated poles, as oppose(
to "liquid treated" poles, have a harde
pole surface, which results in climbin
gaffs not properly penetrating the pole.
However, DOSH reported that these
poles are no longer being used, and tha
if hard or unsafe poles are encountered
many utility companies instruct thei
linepeople to call for a bucket truck o
lift to avoid climbing the pole. Finally
the Division received insufficient writ
ten documentation to justify new o
revised regulations. As a result, staf
recommended-and OSB agreed-tha
no regulatory revisions are necessar,
and the petition should be denied.
FUTURE MEETINGS:
September 26 in Los Angeles.
October 24 in San Francisco.
November 21 in San Diego.
December 19 in Sacramento.
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The California Department of Food
and Agriculture (CDFA) promotes and
protects California's agriculture and executes the provisions of Food and Agricultural Code section 101 et seq., which
provides for CDFA's organization,
authorizes it to expend available monies,
and prescribes various powers and
duties. The legislature initially created
the Department in 1880 to study "diseases of the vine." Today the Department's functions are numerous and complex. Among other things, CDFA is
authorized to adopt regulations to implement its enabling legislation; these regulations are codified in Chapters 1-7, Title
3, Chapters 8-9, Title 4, and Division 2,
Title 26 of the California Code of Regulations (CCR).
The Department works to improve
the quality of the environment and farm
community through regulation and control of pesticides and through the exclu-

sion, control, and eradication of pest,
harmful to the state's farms, forests
parks, and gardens. The Department alsc
works to prevent fraud and deception in
the marketing of agricultural products
and commodities by assuring that everyone receives the true weight and measure
of goods and services.
CDFA collects information regardinL.
agriculture and issues, broadcasts, and
exhibits that information. This include.,
the conducting of surveys and investigations, and the maintenance of laboratories for the testing, examining, and diagnosing of livestock and poultry diseases.
The executive office of the Department consists of the director and chiet
deputy director, who are appointed by
the Governor. The director, the executive
officer in control of the Department,
appoints two deputy directors. In addition to the director's general prescribed
duties, he/she may also appoint committees to study and advise on special problems affecting the agricultural interests
of the state and the work of the Department.
The executive office oversees the
activities of seven operating divisions:
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1. Division of Animal Industry-provides inspections to assure that meat and
dairy products are safe, wholesome, and
properly labeled, and helps protect cattle
producers from losses from theft and
straying;
2. Division of Plant Industry-protects home gardens, farms, forests,
parks, and other outdoor areas from the
introduction and spread of harmful plant,
weed, and vertebrate pests;
3. Division of Inspection Services-provides consumer protection
and industry grading services on a wide
range of agricultural commodities;
4. Division of Marketing Services-produces crop and livestock
reports, forecasts of production and market news information, and other marketing services for agricultural producers,
handlers, and consumers; oversees the
operation of marketing orders and
administers the state's milk marketing
program;
5. Division of Pest Management-regulates the registration, sale,
and use of pesticides and works with
growers, the University of California,
county agricultural commissioners,
state, federal and local departments of
health, the U.S. Environmental Protection Agency (EPA) and the pesticide
industry;
6. Division of Measurement Standards-oversees and coordinates the
accuracy of weighing and measuring
goods and services; and
7. Division of Fairs and Expositions-assists the state's 80 district,
county, and citrus fairs in upgrading services and exhibits in response to the
changing conditions of the state.
In addition, the executive office oversees the Agricultural Export Program
and the activities of the Division of
Administrative Services, which includes
Departmental Services, Financial Services, Personnel Management, and
Training and Development.
The State Board of Food and Agriculture is an advisory body which consists
of the Executive Officer, Executive Secretary, and fifteen members who voluntarily represent different localities of the
state. The State Board inquires into the
needs of the agricultural industry and the
functions of the Department. It confers
with and advises the Governor and the
director as to how the Department can
best serve the agricultural industry and
the consumers of agricultural products.
In addition, it may make investigations,
conduct hearings, and prosecute actions
concerning all matters and subjects
under the jurisdiction of the Department.
At the local level, county agricultural
commissioners are in charge of county
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departments of agriculture. County agricultural commissioners cooperate in the
study and control of pests that may exist
in their county. They provide public
information concerning the work of the
county department and the resources of
their county, and make reports as to condition, acreage, production and value of
the agricultural products in their county.
MAJOR PROJECTS:
Governor Unveils Cal-EPA Plan. On
April 17, Governor Wilson released the
details of his plan to create the California
Environmental Protection Agency (CalEPA). (See CRLR Vol. 11, No. 2 (Spring
1991) p. 134 and Vol. 11, No. I (Winter
1991) p. 112 for background information.) Pursuant to his "executive reorganization" authority under Government
Code section 12080 et seq., Wilson proposes to establish Cal-EPA and place
within it the cabinet-level Office of the
Secretary for Environmental Protection
and six distinct units:
-three existing agencies from the
Resources Agency-the Air Resources
Board, the California Integrated Waste
Management and Recycling Board, and
the Water Resources Control Board
(including the regional water quality
control boards); these boards will retain
their existing memberships, jurisdiction,
and autonomy;
-the Department of Toxic Substances
Control (transferred intact from the
Department of Health Services), which
would handle responsibility for the regulation and clean-up of hazardous waste;
-the Department of Pesticide Regulation (transferred intact from CDFA); and
-the Office of Environmental Health
Hazard Assessment (functions transferred from DHS), which would oversee
risk assessment and the implementation
of the Safe Drinking Water and Toxics
Enforcement Act of 1986 (Proposition
65).
Under the Governor's reorganization
plan, the Secretary will serve as the primary point of accountability for the
management of environmental protection programs. The Office of the Secretary will bring together functions which
cut across the various programs designed
to address pollution in a single medium
(e.g., air, surface water, groundwater,
land). In releasing his plan, Wilson
acknowledged that it will not necessarily
lead to a change in environmental law or
policy, but is intended to correct the current "dilution of accountability" by consolidating related environmental responsibilities now divided among several
state agencies.
Following its release to the public,
the reorganization plan was forwarded to
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the legislature and to the Commission on
California State Government Organization and Economy (the "Little Hoover
Commission"), which studied it, held
public hearings on May 22-23, and
released its evaluation of the proposal on
June 7. The Little Hoover Commission
concluded that the Cal-EPA plan should
be adopted, but made several recommendations, including the following:
-All environmental risk assessment
functions should be placed within one
Cal-EPA unit, and the Cal-EPA Secretary should establish uniform risk assessment procedures and guidelines.
-The Governor and legislature should
implement legislation ensuring that the
formation of environmental policies is
conducted by way of a risk management
decisionmaking process which considers
all potential risks, benefits, and
costs-including input from the public,
those regulated, and other state entities.
-Cal-EPA should create a uniform
and timely permit process and a uniform
hearing and appeals process for all environmental protection entities, and should
undertake a comprehensive overhaul of
environmental regulations.
-Within six months, Cal-EPA should
report to the Governor and legislature
about the feasibility, desirability, and
consequences of bringing other state
programs into Cal-EPA. The report cited
a number of state environmental programs-including DHS' Radioactive
Materials Program, Hazardous Materials
Laboratory, and Office of Drinking
Water, and the Office of Emergency Services' Hazardous Materials Management
Program-which are excluded from CalEPA.
-Finally, the report noted that prevention of pollution is a goal of the Cal-EPA
plan, and recommended that the legislature create an Office of Pollution Prevention. (See supra agency report on
LITTLE HOOVER COMMISSION for
more detailed summary of its report on
Cal-EPA.)
Under the executive reorganization
statute, the legislature has 60 days to
veto it. The plan is referred to an appropriate standing committee in each house,
each of which reports to the respective
floors at least ten days prior to the end of
the 60- day period. The only legislative
action allowed by law is for either house
to adopt a resolution declaring that it
"does not favor" the plan. The plan may
not be modified, amended, or approved-only vetoed. If no action is taken by either house, the plan automatically takes effect on the sixty-first day. The
legislature has until July 16 to veto Governor Wilson's Cal-EPA proposal.
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SOR Criticizes State and Federal
PesticideRegulation..Whether pesticide
regulation remains within CDFA or is
transferred to Cal-EPA, the Senate
Office of Research (SOR) believes much
work remains to be done in order to protect the public from exposure to pesticides as a result of residues on food,
contaminants in air and fog, deposits in
house dust, and pollutants in water. In
April, SOR released Pesticidesand Regulation: The Myth of Safety, in which the
oversight agency took CDFA and the
U.S. Environmental Protection Agency
(EPA) to task for their failed pesticide
regulatory programs.
In particular, SOR highlighted the
"data gaps"-the failure of government
either to perform or to require the performance of objective and adequate scientific research into the immediate and
long-term health effects of active and
inert ingredients contained in pesticides.
According to SOR, "EPA has acknowledged the complete absence of healtheffect information for approximately
three-fourths (i.e., 800) of the inert
ingredients used in pesticide product formulations." SOR says CDFA has confirmed that more than 50% of pesticide
products sold in California lack a complete battery of tests to determine acute
health effects. SOR also chastised both
agencies for their failure to enforce laws
which require manufacturers to submit
health-effect studies, and to investigate
reports of significant adverse human
health or environmental effects. (See
supra agency report on SOR for a summary of this study.)
The report concludes with eight
options for the Governor and other state
officials in addressing the various problems associated with pesticide use,
including the imposition of a surcharge
on pesticides to finance enforcement
programs and expand medical surveillance and research; an expedited review
of pesticides applied to homes, schools,
and other settings frequented by children; and the creation of a statewide plan
to reduce, and preferably eliminate, the
use of pesticides based on their potential
to harm public health or the environment.
DHS Recommends that CDFA
"Reconsider" Aerial Malathion Spraying. On March 27, DHS released a 500page report on the health hazards associated with aerial malathion spraying,
which CDFA used extensively in its
recent 16-month battle against the
Mediterranean fruit fly and the Mexican
fruit fly. (See CRLR Vol. 11, No. 1
(Winter 1991) p. 110; Vol. 10, No. 4
(Fall 1990) pp. 134-35; and Vol. 10,
Nos. 2 & 3 (Spring/Summer 1990) pp.
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156-57 for background information.)
The results of the study were disappointing to those who advocate continued
aerial malathion use to combat agricultural pests. Although the study indicated
that the spraying of the chemical poses
little or no health risk to the vast majority of California residents, it showed that
some groups of persons will be highly
sensitive to the chemical. The study
revealed that children, the elderly, the
homeless, and those with pre-existing
diseases are susceptible to allergic reactions and other ailments from exposure
to malathion. The report, however, could
not establish that malathion leads to birth
defects or cancer.
DHS recommended that CDFA
develop alternatives to aerial malathion
spraying, and that it utilize the method in
urban areas only as a last resort. DHS
also noted that there are important data
gaos in the scientific understanding of
malathion.
Attorney General's Opinion. On May
7, the Office of the Attorney General
released Opinion No. 90-936, which
found that the CDFA Director does not
have the authority to prohibit market
milk producers and market milk handlers
from contracting for the sale and purchase of market milk at prices which are
above the minimum prices established
by the Director through stabilization and
marketing plans.
Because the dairy industry has been
found by the U.S. Supreme Court to be
one which is "clothed with a public
interest," states may regulate milk
prices. In 1935, California enacted its
first milk control law, which provided
for the establishment of stabilization and
marketing plans for the sale of fluid milk
and fluid cream and the licensing of milk
distributors, all under the aegis of the
CDFA Director. As originally enacted,
the marketing plans provided for the
establishment of minimum prices to be
paid for milk only by distributors to producers. Between 1937-1977, the law
provided that stabilization and marketing
plans should set minimum wholesale and
retail prices as well; but effective 1977,
the legislature amended the law so that
wholesale and retail prices for packaged
milk "will be determined by open competition." Accordingly, at present, the
state does not regulate wholesale or
retail prices for milk or milk products;
but Food and Agricultural Code sections
61301-62731 authorize the CDFA Director to set minimum prices to be paid by
handlers/distributors to milk producers
to ensure a constant flow of fresh and
wholesome milk at fair and reasonable
prices.

Recently, milk handlers have complained that they are required to pay
"premiums" to producers above the minimum prices set by the Director. In
essence, the handlers allege that these
"premiums" are additional profits
charged by milk producers above whatever profit the Director may have
already included in the minimum prices
he has set for bulk market milk. In
response to CDFA Director Voss'
request, the Attorney General opined
that, absent an "unlawful trade practice"
or other violation of the milk marketing
laws, the Director is not authorized
either by statute or through his authority
to adopt regulations to prohibit sales at
more' than the minimum prices he establishes. "In short, we believe that the milk
marketing laws relate only to the establishment of minimum prices by the
Director. Beyond that point we believe
that competitive forces may come into
play and that producers are free to negotiate for prices above the minimum
prices so long as they do not violate any
of the unfair trade practices set forth in
the act."
ProposedDietary Risk Assessment
Regulations. On April 19, CDFA published notice of its intent to adopt section
6193.5 and amend section 6194, Title 3
of the CCR. These proposed regulatory
changes will interpret and implement
sections 12824 and 13060 of the Food
and Agricultural Code, pertaining to
dietary risk assessment. They will establish which acute effects data are needed
to conduct dietary risk assessments,
specify that such data must be submitted
prior to registration of pesticides containing new active ingredients for use on
food, and establish procedures to obtain
acute effects data pursuant to section
13060 for currently-registered pesticides.
Under section 12824, the CDFA
Director is authorized to establish specific criteria to evaluate economic poisons,
including performance standards and
tests which are to be conducted and
financed by the producers of the poisons
themselves. Section 13060, added by AB
2161 (Bronzan) (Chapter 1200, Statutes
of 1989) (see CRLR Vol. 9, No. 4 (Fall
1989) p. 106 for background information), provides for a cooperative effort
between CDFA and DHS to determine
the dietary risks associated with pesticide-treated produce and food items.
This provision requires that the study
include data on acute and general health
effects, consumption estimates, and
residue levels.
However, section 13060 does not
specify which particular acute effects
data is necessary for such studies. Pro-
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posed section 6193.5(a) would specify
what acute effects data are needed to
conduct dietary risk assessments; section
6193.5(b) would require that the acute
effects data listed in subsection (a) must
be provided for all new pesticides which
contain an active ingredient not currently registered with CDFA for use on food
or feed crops. With regard to currentlyregistered pesticides, section 6193.5(c)
would specify that registrants have nine
months from the date of notice by CDFA
to submit the acute effects data listed in
subsection (a). The amendment of section 6194 will establish procedures for
CDFA when notifying registrants that
the acute effects data are required.
At this writing, no public hearing on
these proposed regulatory changes is
scheduled; CDFA accepted written comments until June 13.
Proposed Standards for Use of
Chloropicrin and Methyl Bromide in
Field Fumigations. On April 19, CDFA
announced its intent to amend sections
6450 and 6784 and adopt section 6451 in
Titles 3 and 26 of the CCR. In response
to three separate incidents in 1985 and
1987 in which residential areas had to be
evacuated, the proposed action is to provide more stringent use requirements to
protect the public health and welfare
when methyl bromide and chloropicrin
are used for field fumigations. These
proposed regulations are a revised version of similar rules proposed and adopted by CDFA in 1988, but which were
rejected by the Office of Administrative
Law (OAL) in 1989. (See CRLR Vol.
Vol. 9, No. 4 (Fall 1989) p. 105; Vol. 9,
No. 3 (Summer 1989) p. 95; and Vol. 8,
No. 3 (Summer 1988) p. 100 for background information.)
The proposed regulatory changes
would require the person performing
pest control to have a written recommendation for methyl bromide and chloropicrin field fumigations from an Agriculture Pest Control Adviser; specify soil
injections depths; delete a provision giving the county agricultural commissioner/CDFA Director the authority to
approve non-tarp fumigations; require
tarping near occupied structures; specify
certain applicator procedures; require
the posting of signs during fumigating;
and provide an exemption for certain
field application methods under specific
use conditions. The depth and tarp
requirements would not apply to strip or
bed fumigation, such as used for vegetable, tree, berry, and vine crops, provided the area is not within 100 feet of
an occupied structure.
CDFA was scheduled to hold public
hearings-on these proposed regulatory
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changes on June 11 in Sacramento and
on June 13 in Salinas.
Regulatory Changes Regarding
Commercial Weighing and Measuring
Devices. CDFA recently announced its
intent to amend CCR Title 4, Division 9,
Chapter 1, sections 4000-4029.6 pertaining to commercial weighing and measuring devices; Chapter 2, sections 4052,
4054, and 4055 pertaining to special
equipment; and Chapter 5 pertaining to
submeter billing for utility services. The
effect of the proposed amendments
would be to align California's regulations for commercial weighing and measuring devices with the 1991 tolerances
and specifications recommended by the
National Institute of Standards and Technology. By adopting the proposed
changes, California's regulations would
be consistent with the national model,
thereby reducing trade barriers for manufacturers of commercial weighing and
measuring devices and promoting
nationally uniform requirements for this
equipment. No public hearing is scheduled at this time on these amendments,
and the public comment period closed on
June 6.
CDFA Proposes Extension of Cotton
Pests Host-Free Districts Regulations.
On May 3, CDFA published notice of its
intent to amend section 3595, Title 3 of
the CCR, which establishes host-free
districts and periods for the control of
pink bollworm and cotton boll weevil.
Pink bollworm and cotton boll weevil
are cotton pests which infest portions of
the state, and can best be controlled or
eradicated through destruction of their
prime host, cotton, and maintenance of
host-free periods within infested areas to
eliminate a portion of the overwintering
populations of these pests. (See CRLR
Vol. 11, No. 1 (Winter 1991) p. 111 for
background information on a recent
infestation in the San Joaquin Valley.)
Section 3595 was amended in January 1989 to establish provisions for a
"short season" cotton pest control program for cotton grown in District 7
(Imperial Valley). To allow for a trial
period for the program, the amendment
included a mechanism to cancel the program if the regulations are not otherwise
amended prior to January 1, 1992.
Results of the trial period for the "short
season" program indicate that early season pink bollworm infestation has been
significantly reduced and that further
population reduction may be expected
each year the program continues.
As a result, the Imperial Valley Cotton Pest Abatement District Board
requested that CDFA extend the program; however, the Board requested a
continuation of the trial period to study
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the effectiveness of the program and
determine if other changes need to be
made before removing the cancellation
mechanism. The proposed changes to
section 3595 would extend from January
1, 1992 to January 1, 1995 the date for
amendment of subsections (d), (e), and
(f), which establish the "short season"
program. In addition, proposed amendment of subsection (g) would authorize
the agricultural commissioner of the
county which includes District 7 to grant
variances from compliance with the regulation's termination requirements under
specific conditions based on changing
levels of pink bollworm activity and harvesting practices. CDFA was scheduled
to hold a public hearing on this proposed
action on June 19 in El Centro.
Emergency Restrictions of Thiophanate-methyl. On April 24, OAL
approved CDFA's emergency adoption
of section 6795, Titles 3 and 26 of the
CCR, which establishes restrictions on
the use of thiophanate-methyl, a pesticide/fungicide used on potato seed
pieces, to protect employees who cut
potato seed pieces from the possible
inhalation hazard of pesticides containing thiophanate-methyl.
Previously, the labels on thiophanatemethyl products carried various safety
related instructions but did not require
respiratory protection for employees
who handle the pesticide or other persons who may be at risk. During April
and May of 1989, a cluster of illnesses
occurred in a group of eleven potato processing workers. The illnesses included
temporary eye irritation, skin rashes, and
short-term fevers. The most serious
medical problem was the development
of an asthma-like illness known as reactive airways disease (RADS), which is
most often caused by heavy exposure to
respiratory irritants.
In March 1991, CDFA placed products containing thiophanate-methyl into
reevaluation. Emergency regulations
were necessary since developing the data
and amending the label to provide further mitigation measures may take six
months, and the planting of potatoes in
California began in March. Section
6795(a) requires employees who handle
pesticides containing thiophanatemethyl for the treatment of potato seed
pieces to wear respiratory protection
approved by the National Institute of
Occupational Safety and Health and the
Mine Safety and Health Administration.
Section 6795(b) prohibits the application
of thiophanate-methyl from taking place
when any person is present unless that
person is wearing the approved respiratory protection. At this writing, CDFA is
preparing a proposal to permanently
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adopt the thiophanate-methyl restrictions.
Status Update on Other Proposed
Regulatory Changes. The following is
an update on the status of other regulatory changes proposed and/or adopted by
CDFA and discussed in recent issues of
the Reporter:
-Relaxation of Restrictions on
Propanil Study. On May 31, OAL
approved CDFA's proposed amendments
to section 6462(b), Titles 3 and 26 of the
CCR, which relax existing restrictions
on the use of the restricted material
propanil in a designated study area in
Glenn and Colusa counties. (See CRLR
Vol. 11, No. 2 (Spring 1991) p. 135 for
background information.)
-Regulations for the Establishment of
Hazard Communication Procedures
Between Employers and Employees. In
late April, CDFA held three public hearings on its proposal to amend sections
6618 and 6724, and adopt sections 6723
and 6761, Titles 3 and 26 of the CCR,
pertaining to hazard communication procedures between employers and employees who may be exposed to pesticides
during the course of their work. (See
CRLR Vol. 11, No. 2 (Spring 1991) p.
135 for background information.) The
written comment period closed on May
3; at this writing, CDFA staff is revising
the proposed language based upon the
public comments received.
-Regulations for the Prevention of
Injurious Plant Diseases. On June 4,
CDFA announced that it no longer
intends to adopt new section 3008
(psorosis-free citrus seed sources) or
section 3553 (citrus moving and cutting
permits). However, it released modified
language of proposed amendments to
section 3407, Title 3 of the CCR, pertaining to the citrus tristeza virus interior
quarantine. (See CRLR Vol. 11, No. 2
(Spring 1991) p. 135 and Vol. 10, No. 4
(Fall 1990) p. 135 for background information.) The proposed modification to
section 3407(f)(2) would provide that
top-worked source trees must be tested
to the satisfaction of the CDFA Director
and found free from tristeza. CDFA
accepted written comments on the modified version of this proposal until June
24.
-Direct Marketing. In October 1990,
CDFA held a series of public hearings
on proposed changes to section 1392 and
several of its subsections in Title 3 of the
CCR, pertaining to direct marketing.
(See CRLR Vol. 10, No. 4 (Fall 1990) p.
136 for background information.) On
May 14, CDFA released for a 15-day
comment period a modified version of
its proposed amendment to section
1392.4(g), which establishes the condi-

tions under which direct marketing is
permitted and specifies container labeling requirements for all containers
intended for use by consumers. The public comment period on this proposed regulatory action closed on May 29; CDFA
expected to submit the rulemaking file
on these changes to OAL by mid-July.
-Lettuce Container Weight Requirements. On May 20, CDFA submitted the
rulemaking file to OAL on its proposal
to repeal section 1380.19(u), which
specifies the standard net weight units
for salad products; section 1438.42,
which specifies that nonconsumer containers of salad products hold standard
net weight units of five, ten, or fifteen
pounds; and section 1438.43, which
specifies the weight requirements for
consumer containers of salad products.
(See CRLR Vol. 11, No. 1 (Winter 1991)
p. 111 for background information.)
OAL has 30 days in which to approve or
reject the regulatory action.
-Economic Poison Registration Procedures. At this writing, CDFA is still
revising the rulemaking package on its
proposal to renumber existing sections
6151, 6152, and 6153 to sections 6150,
6151, and 6152, respectively; amend
new section 6152 and section 6154; and
adopt new sections 6153, 6153.5, and
6155, Titles 3 and 26 of the CCR, to
establish procedures to be followed by
registrants when there is a change in the
ownership of an economic poison, a
change in the name of the registrant of
an economic poison, or a change in the
formulation of an economic poison. (See
CRLR Vol. 11, No. 1 (Winter 1991) p.
111 for background information.)
-The Addition of Bentazon to the
Groundwater Protection List. At this
writing, CDFA is still reviewing the public comments received on its proposal to
amend sections 6800(a), 6400(n)(10),
6416, and 6570(a), adopt section 6486.6,
and repeal section 6484, Titles 3 and 26
of the CCR. These changes would add
bentazon (also known as Basagran) to
the Groundwater Protection List established under the Pesticide Contamination
Prevention Act of 1985, Food and Agricultural Code section 13141 et seq., and
modify its use statewide. (See CRLR
Vol. 11, No. 1 (Winter 1991) p. 111 for
background information.)
LEGISLATION:
AB 1715 (Hayden). Existing law
requires each registrant of an economic
poison to pay an assessment to the
CDFA Director for all sales of that registrant's economic poisons for use in this
state and establishes the amount of that
assessment at 18 mills per dollar of sales
until June 30, 1992, at which time it

would be reduced to 9 mills per dollar of
sales. As amended May 22, this bill
would establish the amount of that
assessment, commencing July 1, 1992,
at 14 mills per dollar of sales. In addition, this bill would require CDFA, commencing July 1, 1992, to allocate an
amount equal to 5 mills of those funds,
annually, to the Environmental Policy
Council. The Council would be required
to use these funds to establish research
priorities for the state relating to the
development of alternatives to economic
poisons which contain active ingredients
known to the state to cause cancer or
reproductive harm, which have acute
toxicity, or which have been identified as
having data gaps.
Finally, the bill would require the
Secretary of Environmental Protection to
request that the Departmeiit of Pesticide
Regulation cancel the registration of an
economic poison that contains an active
ingredient known to the state to cause
cancer or reproductive harm or that has
acute toxicity, if the Secretary finds that
an effective and commercially available
economic poison has been developed as
an alternative. This bill is pending in the
Assembly Agriculture Committee.
AB 1454 (Jones). Existing law allows
the CDFA Director to establish host-free
periods or districts in order to eliminate
cotton pests. CDFA enforces this law by
fining cotton producers who violate
these restrictions. As amended May 1,
this bill would increase the fines for violations of cotton plowdown requirements
from $500 to $1,000, and allow a violation fine of $10 for each acre not in compliance. This bill would also increase the
fines for violation of cotton planting
dates from $500 to $1,000, with a $100
per-acre fine. This urgency bill passed
the Assembly on May 29 and is pending
in the Senate Committee on Agriculture
and Water Resources.
AB 1377 (Areias) and AB 1325
(Jones), as introduced March 7, would
both authorize the CDFA Director to
cancel the registration of, or refuse to
register, any economic poison if the
Director determines that the registrant
has failed to submit data required to be
submitted as part of the reevaluation of
the registrant's product. Both bills
passed the Assembly on May 16 and are
pending in the Senate Agriculture and
Water Resources Committee.
AB 1206 (Areias). Existing law
authorizes the CDFA Director to seize
and hold any lots of produce, or any
unharvested produce that is within one
week of being in harvestable condition,
which carries or is suspected of carrying
pesticide residue or other added deleterious ingredients in violation of designat-
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ed provisions regulating pesticide
residue. As introduced March 6, this bill
would include any agricultural commodity grown for food within that provision.
This bill is pending in the Assembly
Agriculture Committee.
AB 1214 (Jones), as introduced
March 6, would require the CDFA
Director to conduct a study to evaluate
recommendations relating to the various
uses of economic poisons, taking into
consideration variations in the use of
pesticides based on variations in pest
populations, weather, geographic areas,
and agricultural products. This bill is
pending in the Assembly Agriculture
Committee.
SB 926 (Petris),as amended May 24,
would enact the School Pesticide Use
Reduction Act of 1991, requiring,
among other things, the CDFA Director
to cancel the registration for use in
schools of any economic poison within
one year of the date on which an active
ingredient of that economic poison
becomes known to cause cancer or productive harm. This bill passed the Senate
on May 30 and is pending in the Assembly Environmental Safety Committee.
SB 497 (Petris). Under the Birth
Defect Prevention Act of 1984, the
CDFA Director has the same authority to
require information from registrants of
active pesticide ingredients as the
Administrator of the EPA. As introduced
February 26, this bill would provide that
the Director also has the same authority
as the Administrator to suspend registration in accordance with prescribed procedures. This urgency bill passed the
Senate on May 9 and is pending in the
Assembly Health Committee.
AB 2165 (Floyd), as amended May
28, would require any person engaged in
business in this state as a game fowl
breeder, as defined, to register with the
CDFA Director and pay an annual registration fee. This bill would require the
Director to revoke the certificate of registration of any person who is convicted
of violating designated Penal Code provisions relating to cock fighting and
would specify a procedure for the reissuance of the certificate of registration to
that person. This bill is pending in the
Assembly Ways and Means Committee.
The following is a status update on
bills reported in detail in CRLR Vol. 11,
No. 2 (Spring 1991) at pages 136-37:
AB 1122 (Sher), as amended May 15,
and SB 51 (Torres), as amended April
10, would both establish the California
Environmental Protection Agency (CalEPA). Both bills would create within
Cal-EPA the Department of Toxic Substances Control and transfer to that
Department the duties of CDFA with
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regard to pesticide regulation. (See
supra MAJOR PROJECTS for related
discussion.) AB 1122 is pending in the
Assembly Ways and Means Committee;
SB 51 is pending in the Senate Appropriations Committee.
AB 1854 (Connelly), as introduced
March 8, would require the CDFA
Director to adopt permissible tolerances
for pesticide chemicals in or on produce,
and require those tolerances to be the tolerances determined by DHS. This bill
would prohibit the CDFA Director from
registering or renewing a registration for
a food use economic poison, unless the
applicant for registration has set a tolerance for the food use economic poison
and demonstrated to the satisfaction of
DHS that the tolerance meets certain
requirements. This bill is pending in the
Assembly Committee on Environmental
Safety and Toxic Materials.
AB 1742 (Hayden), as amended May
24, would, commencing January 1,
1995, prohibit the registration of any
pesticide which contains an active ingredient known to cause cancer or reproductive harm, for which a mandatory
health effects study has not been filed
with CDFA or, if filed, has been determined by CDFA to be inadequate. This
bill is pending in the Assembly Ways
and Means Committee.
AB 1685 (Chandler), as amended
April 25, would impose a minimum civil
penalty of $1,000 and increase the maximum penalty from $500 to $10,000 for
violation of specified provisions regulating pest control operations. This bill
passed the Assembly on May 30 and is
pending in the Senate Agriculture and
Water Resources Committee.
AB 1213 (Jones), as introduced
March 6, would require the CDFA
Director to commence a statewide survey of food consumption among children, taking into account variations in
consumption based on age, ethnic origin,
socioeconomics, and geographic location. This bill is pending in the Assembly Agriculture Committee.
AB 936 (Areias), as introduced March
4, would require CDFA to establish
demonstration projects in Sacramento
and Santa- Clara counties, and would
authorize the issuance of nutrition
coupons for use by recipients, as
defined, to purchase fresh agricultural
products from certified farmers' markets. This bill is pending in the Assembly Agriculture Committee.
AB 884 (Areias), as amended April
25, would recast and transfer existing
provisions regarding the use of the "California-grown seal" to an area of the law
which authorizes the Director to provide
various marketing services to improve,
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broaden, and extend the distribution and
sale of products of this state throughout
the world market. AB 884 passed the
Assembly on May 30 and is pending in
the Senate Agriculture and Water
Resources Committee.
AB 816 (Jones), as introduced February 27, would declare that designated
provisions of the Food and Agricultural
Code relating to the storage or economic
poisons are of statewide concern and
occupy the whole field of regulation,
thereby preventing local governments
from regulating any matter relating to
the storage of economic poisons. This
bill is pending in the Assembly Agriculture Committee.
AB 207 (Jones), as introduced January 8, would declare legislative findings relating to Mexican fruit flies, and
authorize the CDFA Director to establish
and operate a facility outside California
to produce sterile Mexican fruit flies or
enter into an agreement with any other
public or private entity to jointly establish and operate such a facility. This bill
is pending in the Assembly Ways and
Means Committee.
SB 550 (Petris),as introduced February 28, would require CDFA to report
pesticide active ingredient data gap and
other specified information for those
ingredients to the legislature on or before
March 1, 1992; require the CDFA Director, not later than June 1, 1992, to adopt
a timetable for the filling of those data
gaps; and require the Director to suspend
the registration of any pesticide on January 1, 1992, for which there remains a
data gap on that date. The bill would also
authorize the Director to cancel the suspension of the registration if the remaining data gap is filled. This bill passed the
Senate on May 16 and is pending in the
Assembly Health Committee.
SB 539 (Alquist), as introduced
February 28, would provide that it is a
misdemeanor violation for any person to
refuse to comply with any plant quarantine regulation adopted by the CDFA
Director or to possess, propagate, plant,
process, sell, or take any other action
with regard to a plant or thing subject to
a quarantine which has been imported or
moved in violation of the quarantine.
This bill passed the Senate on May 16
and is pending in the Assembly Agriculture Committee.
SB 536 (Alquist) and SB 535
(Alquist). The Budget Act of 1990
appropriated $7,586,000 for the support
of CDFA's plant pest disease prevention
program. As introduced February 27, SB
536 would appropriate $2,000,000 to
CDFA in augmentation of that amount
for the program. As introduced February
27, SB 535 would require the Controller
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to augment the budgeted amount in
accordance with a specified formula.
Both bills are pending in the Senate
Committee on Budget and Fiscal
Review.
AB 104 (Tanner), as introduced
December 4, would prohibit the CDFA
Director, on and after July 1, 1992, from
using specified pesticides and economic
poisons in an aerial application in an
urban area unless DHS first finds that
the use of the material in the manner
proposed by the Director will not result
in a significant risk to the public health,
and a scientific review panel established
by this bill determines that the health
risk assessment has been carried out in a
scientifically acceptable manner. This
bill is pending in the Assembly Committee on Environmental Safety and Toxic
Materials.
SB 46 (Torres), as amended May 7,
would revise the definition of toxic air
contaminant to delete an exclusion for
pesticides and to include specified substances. This bill is pending in the Senate Appropriations Committee.
LITIGATION:
Attempts to settle the consolidated
Medfly Eradication Cases, No. 2487
(Los Angeles County Superior Court), in
which numerous California cities challenge CDFA's aerial malathion spraying
as a public nuisance, have failed. (See
CRLR Vol. 11, No. 1 (Winter 1991) p.
112 and Vol. 10, No. 4 (Fall 1990) p. 137
for background information.) Superior
Court Judge John Zebrowski has ordered
attorneys for both sides to file briefs supporting their arguments by August 2;
replies are due by August 16. No oral
argument or trial date has been set;
Judge Zebrowski seeks to ensure that the
parties have presented all their arguments should more flies be found, the
state issues an order to spray, and the
parties return to court for an emergency
ruling. Judge Zebrowski also stayed all
discovery and motions until October 1;
he intends to wait until CDFA issues its
long-anticipated environmental impact
report on aerial malathion spraying
(which is tentatively scheduled for
release in early 1992) before scheduling
further proceedings in the case. (See
CRLR Vol. 11, No. 2 (Spring 1991) p.
134 for background information.) Plaintiffs believe they have gained additional
leverage due to the March release of the
DHS report on the hazards of aerial
malathion spraying (see supra MAJOR
PROJECTS), and are confident that an
injunction is warranted in the wake of
these new findings.
On March 27, the largest malathionrelated personal injury lawsuit to date
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was filed against CDFA and the state for
harm caused by the aerial spraying of the
chemical. In Macias v. State of California, No. BC024501 (Los Angeles County Superior Court), a 15-year-old boy
claims that he became permanently blind
from direct exposure to the malathion
spray. He is seeking $10 million and an
injunction to prevent further spraying of
the chemical until accurate warnings of
malathion-associated health risks are
given to the public. The boy claims he
left his home in the South Gate area of
Los Angeles to warn his father to cover
the family car to protect it from the
spray, when he was sprayed directly with
the chemical. Initially, his symptoms
were typical of malathion poisoning-headaches, eye pain, vomiting, and
flu symptoms. He claims he eventually
lost his eyesight. Dr. Alfredo Sadun, a
USC professor of ophthalmology and
neurosurgery and an expert on the
effects of malathion exposure, diagnosed
the boy's problem as malathion poisoning, and attributes his blindness to the
exposure.
In addition to product liability and
negligence allegations, the plaintiff has
based some of his claims on constitutional grounds. The complaint alleges
violations of due process, equal protection, and freedom of speech. The plaintiff claims that those responsible for the
spraying purposefully misrepresented
the known health hazards of the chemical in order to minimize public knowledge and opposition to its use. He
alleges that it is state policy to disseminate inaccurate information which prevents the public from effective protest of
the malathion spraying.
The suit names multiple defendants,
including CDFA, CDFA Director Henry
Voss, CDFA Assistant Director Isi Siddiqui, DHS, DHS Director Kenneth Kizer, Governor Wilson, Los Angeles County, the helicopter company responsible
for the actual spraying in the plaintiff's
neighborhood, and the malathion producers themselves. CDFA spokesperson
Gera Curry characterized the boy's claim
as a "kind of a Medfly version of
whiplash."
In mid-April, the Natural Resources
Defense Council (NRDC), the AFLCIO, and several groups and individuals
petitioned the U.S. Ninth Circuit Court
of Appeals for review of the EPA's April
1990 refusal to revoke eleven food additive regulations for seven chemicals.
Under the so-called "Delaney Clause" of
the federal Food, Drug and Cosmetic,
Act, NRDC and the other petitioners had
asked EPA to revoke the tolerance regulations which permit the use of benomyl,
chlordimeform, dichlorvos (DDVP),

dicofol, mancozeb, phosmet, and trifluralin in processed foods, based upon
EPA's finding that they are animal carcinogens. EPA denied petitioners'
request for revocation of the food additive regulations for trifluralin "based on
EPA's assessment that the estimated risk
from dietary exposure to residues of trifluralin on these commodities is negligible and...is allowable under the de minimis exception to the Delaney Clause."
The agency denied petitioners' request
for revocation of the tolerance regulations for the other chemicals because it is
now "reevaluating these substances"
under its reregistration program.
Petitioners argue that there is no de
minimis exception to the Delaney
Clause; rather, the Clause absolutely
requires EPA to revoke the food additive
regulation of a particular substance once
it has been found to "induce cancer when
ingested by man or animal...." Further,
petitioners note that EPA's reregistration
program and its obligations under the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) involve a separate statute, a different legal standard
("unreasonable" risk based upon a balancing of costs and benefits), and require
far more and different data for decisionmaking than is required under the
Delaney Clause. Briefing in this action is
expected to take place during August.
(See CRLR Vol. 11, No. 2 (Spring 1991)
pp. 137-38; Vol. 10, Nos. 2 & 3
(Spring/Summer 1990) p. 160; and Vol.
10, No. 1 (Winter 1990) p. 123 for background information on other litigation
over the Delaney Clause.)
In Golden Cheese Company of California, et al. v. Voss, 230 Cal. App. 3d
547 (May 23, 1991), the Fourth District
Court of Appeal upheld the CDFA
Director's July 1989 amendment to certain milk marketing plans which established a cheese-specific pricing formula
for market milk to be used for cheese
manufacturing. The court noted that in
promulgating minimum price order.
under Food and Agricultural Code section 61801 et seq., the CDFA Director
acts in a quasi-legislative capacity and ivested with broad discretion; judicial
review of such an action is confined tc
determining whether the action taken i,
arbitrary, capricious, or entirely lackinE
in evidentiary support.
The cheese companies' primary con
tention was that the Director violatec
section 62062, which establishes the
standards to be used in setting minimurr
prices, because he allegedly failed to se
a price which would enable cheese man
ufacturers to ensure a continuous avail.
ability of an adequate supply of cheest
to the consuming public. The cour
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rejected this argument, finding nothing
in the Milk Stabilization Act which
requires the Director "to assure an ade4uate supply of the products which are
manufactured from ...market milk." The
.ourt also rejected the cheese companies' challenge to the facial constitutionality of section 62062, on grounds that a
milk pricing scheme which fails to
ensure the supply of cheese favors only
the monetary interests of milk producers.
tn this regard, the court reviewed a long
line of cases establishing the constitutionality of statutes regulating milk proluction and pricing, because the industry
is "clothed with a public interest" and
'the statutes primarily protect the consumer, not milk producers, by protecting
the quality and quantity of the milk they
lrink." (See supra MAJOR PROJECTS
for discussion of a related Attorney General's Opinion.)
In a companion case, Golden Cheese

Company of California,et al. v. Voss, 230
Cal. App. 3d 727 (May 24, 1991), the
same court rejected the cheese companies' assertions that the CDFA Director's
cheese-specific pricing formula constitute a regulatory taking of its property by
inverse condemnation. Applying the
three "taking" factors set forth by the
U.S. Supreme Court in Connolly v. Pension Benefit Guaranty Corporation,475
U.S. 211 (1986), the Fourth District
rejected the companies' "as applied"
challenge, primarily because it found
they have no reasonable investmentbacked expectation of any particular milk
price level, and because valid price regulation is a traditional exercise of the
police power.
FUTURE MEETINGS:
The State Board of Food and Agriculture usually meets on the first Thursday
of each month in Sacramento.

6RESOURCES AGENCY
AIR RESOURCES BOARD
Fxecutive Officer: James D. Boyd
-hair: JananneSharpless
'916) 322-2990
Pursuant to Health and Safety Code
-ection 39003 et seq., the Air Resources
3oard (ARB) is charged with coordinatng efforts to attain and maintain ambint air quality standards, to conduct
-esearch into the causes of and solutions
o air pollution, and to systematically
Attack the serious problem caused by
notor vehicle emissions, which are the
najor source of air pollution in many
areas of the state. ARB is empowered to
adopt regulations to implement its
znabling legislation; these regulations
are codified in Titles 13, 17, and 26 of
he California Code of Regulations
ICCR).
ARB. regulates both vehicular and
;tationary pollution sources. The Caliornia Clean Air Act requires attainment
)f state ambient air quality standards by
:he earliest practicable date. ARB is
"equired to adopt the most effective
,mission controls possible for motor
.,ehicles, fuels, consumer products, and a
:ange of mobile sources.
Primary responsibility for controlling
-missions from stationary sources rests
Nith local air pollution control districts.
%RB develops rules and regulations to
issist the districts and oversees their

enforcement activities, while providing
technical and financial assistance.
Board members have experience in
chemistry, meteorology, physics, law,
administration, engineering, and related
scientific fields. ARB's staff numbers
over 400 and is divided into seven divisions: Administrative Services, Compliance, Monitoring and Laboratory,
Mobile Source, Research, Stationary
Source, and Technical Support.
MAJOR PROJECTS:
ARB Included in Governor's Cal-EPA
Plan. On April 17, Governor Wilson
released the details of his plan to create
the California Environmental Protection
Agency (Cal-EPA). (See CRLR Vol. 11,
No. 2 (Spring 1991) p. 134 and Vol. 11,
No. 1 (Winter 1991) p. 112 for background information.) Pursuant to his
"executive reorganization" authority
under Government Code section 12080
et seq., Wilson proposes to establish CalEPA and place within it the cabinet-level
Office of the Secretary for Environmental Protection and six distinct units:
-three existing agencies from the
Resources Agency-ARB, the California Integrated Waste Management and
Recycling Board, and the Water
Resources Control Board (including the
regional water quality control boards);
these boards will retain their existing
memberships, jurisdiction, and autonomy;
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-the Department of Toxic Substances
Control (transferred intact from the
Department of Health Services), which
would handle responsibility for the regulation and clean-up of hazardous waste;
-the Department of Pesticide Regulation, transferred intact from the California Department of Food and Agriculture
(CDFA); and
-the Office of Environmental Health
Hazard Assessment (functions transferred from DHS), which would oversee
risk assessment and the implementation
of the Safe Drinking Water and Toxics
Enforcement Act of 1986 (Proposition
65).
Under the Governor's reorganization
plan, the Secretary will serve as the primary point of accountability for the
management of environmental protection programs. The Office of the Secretary will bring together functions which
cut across the various programs designed
to address pollution in a single medium
(e.g., air, surface water, groundwater,
land). In releasing his plan, Wilson
acknowledged that it will not necessarily
lead to a change in environmental law or
policy, but is intended to correct the current "dilution of accountability" by consolidating related environmental responsibilities now divided among several
state agencies.
Following its release to the public,
the reorganization plan was forwarded to
the legislature and to the Commission on
California State Government Organization and Economy (the "Little Hoover
Commission"), which studied it, held
public hearings on May 22-23, and
released its evaluation of the proposal on
June 7. The Little Hoover Commission
concluded that the Cal-EPA plan should
be adopted, but made several recommendations for legislative adjustment of the
proposal. (See supra agency reports on
CDFA and LITTLE HOOVER COMMISSION for background information.)
Under the executive reorganization
statute, the legislature has 60 days to
veto it. The plan is referred to an appropriate standing committee in each house,
each of which reports to the respective
floors at least ten days prior to the end of
the 60-day period. The only legislative
action allowed by law is for either house
to adopt a resolution declaring that it
"does not favor" the plan. The plan may
not be modified, amended, or approved-only vetoed. If no action is taken by
either house, the plan automatically
takes effect on the sixty-first day. The
legislature had until July 16 to veto Governor Wilson's Cal-EPA proposal.
ARB Amends PermitFee Regulations
for Nonvehicular Sources. On April 11,
the Board adopted new section 90800.2

